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The Right to Special Education Services During Incarceration

Students With Disabilities Who Are Incarcerated

According to the U.S. Department of Education Office of Special Education and
Rehabilitative Services, the percentage of youth with disabilities residing in juvenile
correctional facilities on any given day ranges from 30-60 percent, and at times as
high as 85 percent. The most common disabilities are learning disabilities, emotional
or behavioral disorders, intellectual disabilities, and attention deficit hyperactivity
disorders. Nearly four times as many youth residing in correctional facilities require
special education and related services compared to youth in the general population.

The Individuals with Disabilities Education Act (IDEA) requires that youth with
disabilities be identified and receive the special education and related services to
which they are entitled, including while incarcerated. The fact that a student has
been charged or convicted of a crime does not take away their rights or the
procedural safeguards under IDEA (such as consent, due process, prior written
notice, and the right to a free appropriate public education (FAPE). The Regulations
Governing Special Education Programs for Children with Disabilities in Virginia apply
to students in correctional settings.

Virginia Department of Education (VDOE) Responsibilities

Here are some of the key responsibilities of the Virginia Department of Education when
it comes to incarcerated students who are eligible for special education.

v' Approve interagency agreements between school divisions and local and
regional jails for the operation of special education programs for eligible
students incarcerated for more than 10 calendar days.

v Provide technical assistance and consultative services to local and regional
jails in interpreting and implementing state and federal laws relating to the
education of incarcerated students.

v" Monitor the provision of special education services; ensure that programs in
facilities meet state education standards and IDEA requirements.

v" Ensure students with disabilities in correctional facilities for more than 10
days are identified through local school division child find activities.

v Ensure that students are evaluated in a timely manner even if the student
will be in the facility for a short time.

v" Ensure that incarcerated students are included in statewide and district-
wide assessments.

References/Resources
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Letter
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VDOE- Special Education in Local
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https://osepideasthatwork.org/jj/educational-practices
https://peatc.org/wp-content/uploads/2020/12/Procedural-Safeguards-Fact-Sheet.pdf
https://www2.ed.gov/policy/gen/guid/correctional-education/idea-letter.pdf
https://sites.ed.gov/osers/2017/05/supporting-youth-with-disabilities-in-juvenile-corrections/
https://www.doe.virginia.gov/programs-services/special-education/iep-instruction/special-education-in-local-and-regional-jails
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Fwww.doe.virginia.gov%2Fhome%2Fshowpublisheddocument%2F28738%2F638046408824130000&wdOrigin=BROWSELINK
https://www.doe.virginia.gov/home/showpublisheddocument/894/637945623913600000
https://www.doe.virginia.gov/home/showpublisheddocument/894/637945623913600000
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v' Ensure along with other relevant public agencies that staff serving students with

disabilities are adequately prepared and trained.

Special Education While Incarcerated

Eligible youth in correctional settings are entitled to an Individualized Education
Program (IEP) just like other students with disabilities. All IEP requirements

apply.

Staffing or other resource shortages do not exempt correctional facilities from
providing high-quality special education and related services. Students are
entitled to highly qualified teachers who can not only address their academic
needs but also social/emotional skill development.

Parents have the right to be involved in their child’s education. They maintain
these rights even if their minor child is convicted as an adult and incarcerated
in an adult prison. Decision-making authority transfers to the student at age 18
unless other legal arrangements have been made

Planning for reentry into the public (or private) school should begin when the
student arrives at the facility. This needs to be a coordinated effort among
facility staff, the youth, the community-based school, and other providers, like
the community services board, for example.

Students with disabilities maintain the right to be served in the least restrictive
environment. |EP or Placement teams cannot place all students with disabilities
in classes that only serve students with disabilities even if it means creating new
placement or co-teaching options.

IDEA secondary transition requirements remain in effect for these students to
ensure effective movement from secondary to post-secondary activities.
However, this does not apply to students who will turn 22 prior to their
eligibility for release from the facility as their IDEA eligibility will be over.

Students with disabilities who violate the Code of Conduct within the
correctional facility are entitled to IDEA discipline procedures and protections,
including as applicable, manifestation determination reviews.

A student over 18 can waive participation in special education services.

Upon release all records must be sent to the receiving school division.

Other Laws Protecting
Incarcerated Students

The rights of students with
disabilities in correctional

facilities are also protected
by two other Federal laws:

Section 504 of the
Rehabilitation Act of 1973
(Section 504), prohibits
disability discrimination in
programs or activities of
entities, such as public
schools and correctional
agencies, which receive
Federal financial assistance
(29 U.S.C. §794, 34 CFR part
104). Some students with
disabilities who are
incarcerated will require a
504 plan instead of an IEP.

Title Il of the Americans
with Disabilities Act of 1990
(Title Il) prohibits disability
discrimination by public
entities, including public
schools and correctional
agencies, regardless of
whether they receive
Federal financial assistance
(42 U.S.C. §812131-12134,
28 CFR part 35).

PEATC’s mission focuses on building positive futures for Virginia's children by working collaboratively with families,
schools, and communities to improve opportunities for excellence in education and success in school and community
life. For more information about us, please contact:

800-869-6782 / 703-923-0010 www.peatc.org

The contents of this factsheet were developed under a grant from the US Department of Education,
#H328M140013-18. However, those contents do not necessarily represent the policy of the US Department of Education, and

you should not assume endorsement by the Federal Government Project Officer. PEATC is not a legal services agency and
cannot provide legal advice or legal representation. Any information contained in this factsheet is not intended as legal advice
and should not be used as a substitution for legal advice.
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